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No. 6401 


George T. Queen, appellant 

VS. 

United States, appellee 


APPEAL FROM THE SUPREME COURT OF THE DISTRICT OF 

CO LUMP IA 


BRIEF FOR APPELLEE 


STATEMENT OF FACTS 


On December 17, 1934, the appellant, George T. 
Queen, was observed by Police Officers driving an 
automobile north on Twelfth Street NE., from 
there he turned into Linden Street and stopped in 
front of the premises 1231 Linden Street. The ap¬ 
pellant got out of the automobile, went into the 
premises, and a few moments later came out oi the 
premises carrying a five-gallon tin can in a card¬ 
board box which he placed in the automobile land 
drove off. He was followed by the Police Officers 
and shortly thereafter placed under arrest. [The 
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automobile was found to contain a five-gallon can 
of alcohol and six one-half-gallon jars of corn 

wliiskev. 

%/ 

ASSIGNMENT NUMBER ONE 

Under his assignment appellee considers the 
questions raised upon appellant's demurrer, the 
grounds thereof being, first, that the exceptions 
stated in the statute should have been negatived in 
the indictment, and, second, that the indictment 
does not sufficiently charge a crime under the 
statute. 

1. It is well settled that matters of defense need 
not be anticipated by the government so as to re¬ 
quire an averment in an indictment of facts which 
will rend them unavailable. 

Stokes v. U. S., 157 U. S. 187. 

U. S. v. Patterson , 59 F. 28. 

In the application of this rule excuses and justifi¬ 
cations are matters of defense and there is no such 
presumption of their existence as requires the gov¬ 
ernment to allege that they do not exist. 

Payne v. State, 74 Ind. 203. 

Exceptions in a statute creating an offense are 
also, as a general rule, to be regarded as matters of 
defense which the defendant must prove to with¬ 
draw himself from the operation of the statute and 
the excepted cases need not be negatived in an in¬ 
dictment under a statute and proof is not required 
to be made in the first instance on the part of the 


prosecution. In such eases a defendant charged 
with a crime, who seeks protection by reason of an 
exception has the burden of proving that he cjonies 
within the same. The general rule as to negat jving 
an exception and charging a statutory offense is 
that where the subject of any exception is found in 
the enacting or prohibitory clause, it must b£ ex¬ 
cluded by averment in the pleadings, but if it is 
found in a separate substantive clause or in a sub¬ 
sequent statute and is not an essential part of the 
description of the offense, it is a matter of defense 
and need not be negatived. 

U. S. v. Cook, 17 Wall. 168. 

Commonwealth v. Hart, 11 Oucjhi o n 
(Mass.) 130, 135. 

It has been said by the United States Supreme 
Court that where a statute defining an offense con¬ 
tains an exception, in the enacting clause of the 
statute, which is so incorporated with the language 
defining the offense that the ingredients of the of¬ 
fense cannot be accurately and clearly described if 
the exception is omitted, the rules of pleading re¬ 
quire that an indictment founded upon the statute 
must allege enough to show that the accused is not 
within the exception, but if the language of the! sec¬ 
tion defining the offense is so entirely separable 
from the exception that the ingredients constitut¬ 
ing the offense may be accurately and clearly! de¬ 


fined without any reference to the exception, 


pleader may omit any such reference, as the ijnat- 


the 
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ter contained in the exception is a matter of de¬ 
fense and must be shown by the accused: 

U. S. v. Cook, supra. 

Attention is also directed to the following: 

McEtvy v. U. S., 260 U. S. 353, 357. 
Wilson v. U. S., 30 F. 116. 

U. S. v. Clark, 38 F. 500. 


The statute in question punishes the transporta¬ 
tion, possession, buying, selling or transferring any 
distilled spirits unless the immediate container 
thereof has affixed thereto a stamp denoting the 
quantity of distilled spirits contained therein and 
evidencing payment of all internal revenue taxes 
imposed upon said spirits. This is the enacting 
clause. It applies generally to all persons trans¬ 
porting distilled spirits without having affixed to 
the container thereof the necessary revenue stamps. 


All of the ingredients of the offense are stated in 


that clause. However, there follows a second clause 


providing circumstances and conditions, seven in 
number, under which distilled spirits may be trans¬ 
ported without having affixed thereto tax stamps. 
The statute is self-explanatory. The statute is one 
of general application to all persons and the excep¬ 
tions stated in the law are no part or ingredient of 
the offense enacted under the first clause of the 


statute. The exceptions provide merely conditions 
under which the transportation of distilled spirits 
without the tax stamps without violation of the law 
and it is upon the defendant to prove that he comes 
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within such exception, and being a matter of de¬ 
fense need not be anticipated by the Governnjient 
nor negative in the indictment. 

2. The general form of an indictment such as this 
one was considered and approved by this Courft in 
the case of United States v. Dennison, 60 D r C. 
App. 71. I 

ASSIGNMENT NUMBER TWO 

Under this assignment appellant contends jhat 
the Government should, as a matter of proof, l^ave 
demonstrated that internal revenue taxes were due 
and that there was at the time of the commission 
of the offense a stamp in existence as required, j 

Title I of the Liquor Taxing Act approved Janu¬ 
ary 11, 1934, in Sections 1 to 9, inclusive, amejnds 
the existing internal revenue laws and sets forth 
the amounts of taxes required to be paid upon dis¬ 
tilled spirits. It is certainly unnesessary to pijove 
the matter substantively; the trial court mavi of 
course, take judicial notice of Acts of Congress. 

Title II, Section 201, punished the transporta¬ 
tion, possession, buying, selling, or transferring of 
distilled spirits unless there is affixed a stamp Evi¬ 
dencing payment of a tax. While criminal in its 
nature, the purpose of the act is for the facilitation 
of collection of internal revenue taxes. It punishes 
transportation of distilled spirits upon which jtlie 
internal-revenue tax has not been paid, and the rule 
of law that, in a prosecution such as the present 
one, the defendant’s burden of proving payment! of 
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tax is so well settled as not to require the citation 
of authority.i The internal-revenue stamp being 
merely the evidence of the payment of the tax, the 
burden would likewise be upon the defendant to 
establish, in the face of proof of the lack of the 
internal-revenue stamp, that he paid or attemped 
to pay the required tax. or attempted to procure 
the required internal-revenue stamps. 

CONCLUSION 

It is respectfully submitted that the judgment of 
the trial court should be affirmed. 

Leslie C. Garnett, 

United States Attorney, 

I. Goldstein, 

Assistant United States Attorney, 

Attorneys for Appellee. 
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